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The Status of Plebiscita 494-287 BC 
 

Ben Salisbury – University of Birmingham 

1. Introduction 

The term plebis scita (plebiscita), translated literally as “resolutions of the plebs”, refers to the 
approved rogationes brought before the concilium plebis by tribuni plebis.1 Initially, in the first 
half of the fifth century, plebiscita bound only those who passed them. They were only binding 
as far as the plebs (as a distinct social group) agreed, via their acceptance of the proposals of the 
tribuni plebis, to adhere to them; at this time, they were not binding on the larger community. It 
was not until 287 that the dictator Q. Hortensius passed a law, which was later taken as definitive, 
stipulating that plebiscita should bind the entire populace, thus providing to the resolutions of the 
plebs an equal status to that of leges.2 However, there are records of two leges before 287 (449 
and 339) enacting measures to the same end – to make plebiscita binding on the populus.3 The 
problem of the existence of three almost identical leges has been addressed extensively by 
numerous scholars, yet no general consensus on the issue has been achieved.4 Most notably 
Cornell, In his Beginnings of Rome, suggested that the initial instance of this lex in the leges 
Valeriae Horatia (449) established the general principle that the plebeian assembly could enact 
legislation but that this ability was subject to certain restraints, such as the need to acquire 
auctoritas patrum or to attain the approval of the comitia populi, removed by the later iterations 
of the lex in 339 and 287.5 While this hypothesis is attractive, it raises the question of why were 
the later iterations of the clause not noted for the significant removal of constraints? Forsythe has 
suggested that since the 449 instance of this lex appears after the enactment of the Twelve Tables, 
it should be understood as a definitive legal principle and not a law proper – a legal principle that 
became a constitutional formula used, as in 339 and 287, when it was necessary to point out that 

 
 

 
1 Gai. Inst.1.3; Cornell (1995) 261; Drogula (2012); all dates are BC; all translations are my own.   
2 Gai. Inst.1.3; Plin. HN.16.37; Gell. 15.27.5.  
3 For 449 see Livy 3.55.3; Dion. Hal. 11.45; For 339 see Livy 8.12.15. 
4 Greenidge (1901) 94-126; Staveley (1955); Schiller (1977) 232-235; Scullard (1980); 468-470; Oakley (1998) 523-525; Sampson 
(2005) 306-315; Lanfranchi (2015) 230-240.  
5 Cornell (1995) 277-278; cf. Lanfranchi (2015) 234, n. 95 for a comprehensive listing of scholars with a similar viewpoint.  
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a new law superseded an older one.6 This hypothesis, too, is problematic as it does not account 
for why this legal formula does not appear after 287. Further discussion of the problem is required.  

Due to the nature of the evidence we possess for the period of the Early Roman Republic, any 
serious discussion of the period must rely primarily on the accounts of Livy and of Dionysius of 
Halicarnassus, the implications of which have been acknowledged and discussed in detail.7 When 
attempting to address the problem at hand - the legal status of plebiscita - a considerable problem 
presents itself in the form of the potential for our sources, writing several centuries after the events 
in question took place, to retroject familiar contemporary conceptions and practices, be it 
unconsciously or not, or similar historical events onto the temporal period in question via their 
narratives.8 While this certainly merits a degree of caution and, to an extent, scepticism, it should 
not and does not prevent us from reading the literary evidence at face value when appropriate. 
Thus, this article takes a traditional ancient-source-based approach and examines the changes in 
the legal status of plebiscita by reconsidering the literary evidence and providing clarification of 
the process via which they became equivalent to leges by default. This article assesses the leges 
Valeriae Horatiae (449), the leges Publiliae Philonis (339) and the Lex Hortensia (287), and the 
changing status of plebiscita by examining those enacted between each of the aforementioned 
laws. These plebiscita are collected on three tables. I propose that prior to 449, plebiscita 
unopposed by the patres were afforded the status of quasi-leges which possessed a de facto 
universal applicability and were yet to be recognised by statute law. Furthermore, I suggest that 
the leges Valeriae Horatiae of 449 provided the status of leges to existing plebiscita which had 
previously held the status of quasi-leges while also establishing a precedent for the acquisition of 
the same status for the plebiscita that followed, up until 339. I will demonstrate that the leges 
Publiliae Philonis had a similar effect on the status of plebiscita but their enactment reflected 
increasing patricio-plebeian cooperation and thus facilitated the process by which plebiscita 
became leges. 

 

2. 494 – 449 BC 

In 494 the plebs seceded from the Roman state to either the Mons Sacer or the Aventine hill.9 
During this secession the plebeian movement supposedly established its own concilium, the 
concilium plebis, and created the office of tribune of the plebs (tribunus plebis). These were both 

 
 

 
6 Forsythe (2005) 231-233; cf. Lanfranchi (2015) 234, n. 97 for a comprehensive listing of scholars with a similar viewpoint.  
7 On the ancient evidence: Cornell (1995) 1-26, esp. 16-24; Forsythe (2005) 59-77, esp. 66-67.  
8 For examples of arguments created from an awareness of this problem: n. 6; n. 19.  
9 For secession to Mons Sacer: Livy 2.32.3; Dion. Hal. 6.45.2; Aventine: Livy 2.32.3, referencing Piso’s account. 



Ben Salisbury  The Status of Plebiscita 494-287 BC 

 3 

recognised by the lex sacrata, and thus the movement established itself as the “plebs”.10 During 
the forty-four years that followed this secession, we hear of several occasions on which tribuni 
plebis brought a proposal before the plebs in their concilium seeking to create a plebiscitum 
recognised by the consuls, senate and the whole populus. These are collected on Table I.  

Table I: Plebiscita from 494 – 449 
Date (BC) Reference Sponsor Passed/Vetoed/Failed Matter Reason for 

success/failure 
486 Val. Max. 5.8.2; 

Livy 2.41.1; Dion. 
Hal. 8.68.1 

Sp. Cassius 
Vicellinus.11 

Failed Agrarian  

484 Livy 2.42.6  Failed Agrarian Senators would 
not reward 
plebeian 
agitation with 
their assent 

480 Livy 2.44.1-6; 
Dion. Hal. 9.2 

T. Pontificus Vetoed Agrarian Blocked by 
Tribune 
colleagues 

476 Livy 2.52.2-5; 
Dion. Hal. 9.27.1-
5  

Q. Considius & T. 
Genucius 

Failed Agrarian  The patres 
resisted 

474 Livy 2.54.2; Dion. 
Hal. 9.37-38 

- Failed Agrarian Consuls 
resisted the 
measure 

472/1 Livy 2.56.1, 57.1; 
Dion. Hal. 9.43.4 

V. Publilius Passed Constitutional Opposed by the 
Patres initially 
until Ap. 
Claudius 
concedes 

467 (2 Plsc)  Livy 3.1.2; 
Dion.Hal. 9.59 

- Failed/Passed Agrarian  Initial proposal 
approved by 
one consul T. 
Aemilius; 
second 
proposal 
approved  

462 Dion. Hal. 9.69.1 - Failed Agrarian Did not secure 
popular support 

457 Livy 3.30.5; Dion. 
Hal. 10.30.2 

- Passed Constitutional 
(Increase number 
of tribuni plebis to 
10) 

Patres 
approved  

456 Livy 3.31.1, 
3.32.7; Dion. Hal. 
10.31-2. 

L. Icilius Passed Agrarian Conditional of 
appointment of 
decemviri/ 

 
 

 
10 Livy 2.33.1-3; Dion. Hal. 6.89.1. 
11 Only Valerius Maximus presents Sp. Cassius Vicellinus as a tribune of the plebs, see Diod. 11.1.2, 37.7 in addition to the texts 
referenced in Table I.  
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accepted by 
Consuls and 
senate in order 
to appease 
plebeians 

As shown on Table I, we know of at least one successful plebiscitum (in other words, having 
achieved the status of lex, prior to 449): the lex Icilia de Aventino publicando of 456.12 Dionysius 
of Halicarnassus provides a detailed account of the process through which the plebiscitum passed 
in order to receive a status equal to that of a universally binding lex.13 If we accept Dionysius’ 
account as historically accurate, then even prior to 449 it appears to have been possible for a 
plebiscitum to acquire the status of lex if the senate first assented.  Dionysius tells us the tribune 
Icilius first approached the consuls requesting they pass a “preliminary vote” for the law and 
subsequently submit his proposal to the people.14 This having failed, Icilius is said to have agitated 
for a discussion of the plebiscitum in the senate which, having assented, would introduce the 
plebiscitum to the comitia centuriata.15 Strachan-Davidson’s reading of this passage is that at this 
point plebiscita were no more than mere petitions which required the senate’s approval and a 
secondary vote in the comitia centuriata before they could be considered binding on the populus.16 
I shall instead argue we should not attribute the passing of any plebiscitum into lex to such a 
codified process until after 339. Prior to the leges Publiliae Philonis, the senate’s recognition of 
a plebiscitum appears only to have provided it a de facto status of lex which was enhanced to the 
status of lex either in 449 or 339. 

To begin, we must recognise that by the time Livy and Dionysius were writing, patres and senatus 
had become synonymous. This is important as neither author demonstrates an awareness of the 
earlier differentiation between the two terms, applying them synonymously. During the fifth 
century, the patres (‘fathers’) appear to have been the patrician members only of the senate.17 As 
Friezer noted, the word ‘patres’ in the formula patrum auctoritas (the assent the patres gave to 
decisions of the Roman popular assemblies) denotes that it was only patricians who were either 
granting or withholding their assent.18 Thus the approval of the senate, to which Dionysius refers 
above, is likely to have been the approval of the patres only, not the whole senate. The role played 
by patrum auctoritas certainly changed over time; as we shall see, by 287 patrum auctoritas 
appears to have become merely a formality as tribuni plebis began to act upon senatus consulta 
which rendered patrum auctoritas redundant. Furthermore, I suggest patrum auctoritas existed 

 
 

 
12 Livy 3.31.1, 3.32.7; Dion. Hal. 10.31-2. 
13 Dion. Hal. 10.31-2. 
14 Dion. Hal. 10.31.3. 
15 Dion. Hal. 10.32.1-4. 
16 Strachan-Davidson (1890) 463. 
17 Cornell (2016) OCD s.v. Patrum Auctoritas; Livy 6.42.10; Sall. Hist. 3.48.15; Cic. Dom. 14.38; Gai. Inst.1.3. 
18 Friezer (1959) 320. 
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informally before 339 when applied to the concilium plebis. That is, the recognition of plebiscita 
by the senate prior to 339 essentially served the same purpose as the patrum auctoritas post 339. 
It had, however, not yet been stipulated that patrum auctoritas itself must apply to the resolutions 
of the plebs.  

Cornell disregarded Dionysius’ account of the lex Icilia on the basis that his writing reflects late 
Republican optimates ideology and thus emphasises an anachronistic belief of senatorial 
superiority to the tribunes.19 Cornell suggested instead that all plebiscita, including the lex Icilia, 
were leges sacratae in as much as their authority stemmed from nothing more than a collective 
plebeian oath, based on Livy’s account of plebeian conditions of acceptance for the appointment 
of the decemviri.20 Although I agree with Cornell’s suggestions that all plebiscita were in fact 
leges sacratae when they concerned the plebeian organisation alone, the descriptions offered by 
Livy of resistance by the patres should prompt us to reconsider Dionysius’ account.  

At 2.42.6, Livy refers to the senators not rewarding (gratuiti) plebeian agitation for land reform 
in 484; the only form of reward worth considering is surely a grant of senatorial assent and thus 
a concession of the proposed law. Regarding the same law, we are told at 2.42.8 that the tribunes 
who had advocated the law were held in contempt as they could not carry it through, which again 
suggests some form of additional action was expected of tribunes for the law to be ratified beyond 
the concilium plebis.21 Likewise, at 2.52.3, Livy tells us that the patres resisted a proposed land-
law.22 This agrees with Dionysius’ attestation that the tribunes felt compelled to submit plebiscita 
to the senate should the consuls initially refuse them. At 2.54.2, Livy states consules…summa vi 
resistunt, thus again lending weight to Dionysius’ account of the procedure for the ratification of 
a plebiscitum by commenting on the strong consular resistance experienced.  

Thus the allusions to the formal rejection of plebiscita by the consuls and the ‘senate’ found in 
Livy, when read alongside Dionysius’ account of the passing of the lex Icilia, suggest that in the 
years leading up to 449 a plebiscitum which became lex, while maintaining the nomen of the 
tribune who initially sponsored it, must have received patrum auctoritas.23 However, it is 
important to note that on no occasion before 449 does Livy explicitly refer to a grant of patrum 
auctoritas and that the examples cited above simply account for instances in which the approval 
of the senate was sought. Yet if not patrum auctoritas, then what other form of approval was 
being sought? A possible answer is that Livy merely alludes to the fact that the plebeian leaders 
sought from the patres the recognition of their plebiscita as quasi-leges. In other words, that the 

 
 

 
19 Cornell (1995) 262; similar: Humbert (1998) 215-218. 
20 Cornell (1995) 262; Livy 3.32.7. 
21 Vana lex vanique legis auctores iactando inritum munus facti.  
22 In resistentes incitare patres nec in universos modo, sed in singulos. 
23 Mitchell (1990) 188.  
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patres would recognise the validity of the plebiscita over the populus but would not yet accord 
them the status of lex.  

According to Livy, all eleven identifiable plebiscita prior to 449 concerned external reforms (i.e. 
reforms that affected the populus and not just the plebs), seven of which failed to be recognised 
by the senate as leges for one reason or another.24 Problems arise in the form of the lex Icilia and 
lex Publilia, so we shall begin by addressing the former. As Cornell highlighted, this was – 
theoretically – an external reform as the Aventine was public land belonging to the populus.25 
However, in reality, its occupation by the plebs would appear as if an internal reform had been 
enacted, as it only affected the plebeian organisation itself. The concilium plebis did not have the 
authority to have passed a plebiscitum agreeing to occupy the Aventine, as it infringed on public 
law. Therefore, despite only affecting the plebeian organisation in practice, it would have 
required, as with all other demands for external reform, the recognition of the senate. Livy states 
that in 452, the lex Icilia “aliaeque sacratae leges” received a guarantee against abrogation.26 This 
raises concerns. For reasons unstated, the validity of not only the lex Icilia but the lex Publilia 
and original lex sacrata of 494 was in danger of abrogation. The fact that the lex Icilia was an 
external plebiscitum performing as an internal one, which would have remained merely as a lex 
sacrata as opposed to a quasi-statute law, explains why Livy may have deemed it a lex sacrata 
along with the others, that is he simply did not acknowledge the change in status of the plebiscita 
which had occurred in 456, 471 and 494. This is unsurprising; Livy had little interest in 
‘constitutional’ matters.27  

2.1 Lex Valeria Horatia de plebiscitis 449 BC 

The lex Valeria Horatia de plebiscitis is the first lex which sought to alter the legal status of 
plebiscita. Both Livy and Dionysius attest that a law was passed in 449, alongside two others, by 
the comitia centuriata, which stated: ut, quod tributim plebes iussisset, populum teneret.28 There are 
some scholars who question the historical authenticity of the leges Valeriae Horatiae, suggesting 
they are a product of later authors attempting to impose an anachronistic democratic ideology 
upon the early period of their history.29 These scholars also argue that the connection between the 
leges Valeriae Horatiae and the gens Valeria is highly suspicious due to the influence of Valerius 
Antias on the tradition. Staveley refuted these arguments by suggesting that while they may be 

 
 

 
24 See Table I. 
25 Cornell (1995) 262.  
26 Livy 3.32.7. 
27 Cornell (1995) 262. 
28 Livy 3.55.3 “…what the plebs should order in the tribal assembly should be binding on the people”; Dion. Hal. 11.45.1. 
29 Siber (1936), see Maddox (1984) 86 for a summation in English; Cantarella (1991) 385; Oakley (1998) 524.  
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correct in denying authenticity to the lex de provocatione,  the lex de plebiscitis should be viewed 
as a patrician compromise rather than democratic reform won by the plebeians themselves.30 
Furthermore, anyone who denies historical authenticity to the leges Valeriae Horatiae must find 
an alternative explanation for the dramatic increase in the number of plebiscita which became 
binding on the populus in the years between 449 and 339.31 It is clear that the recognition of the 
plebiscita of 494, 471 and 456 as leges by statute law established a precedent for the plebiscita 
in the years that followed. As Mitchell noted, tribunician legislation before 287 is so well 
documented that it is surprising, and most likely detrimental to our study of the period, that 
modern scholars seek to disqualify it rather than seek an alternative explanation.32 

Although there were eight successful plebiscita in the period 449-339, Table II in the next section 
shows that the patres in the senate were still able to obstruct the resolutions of the plebs.33 This 
supports Staveley’s reading as the lex de plebiscitis appears to have been a manageable 
concession rather than truly democratic reform. Although the recognition of the plebiscita of 494, 
471 and 456 as statute laws by the Valeria Horatia de plebiscitis provided a precedent which 
clearly facilitated the recognition of plebiscita until 339, it was still possible for the patres to 
refuse to concede to the plebeians’ demands. Thus a significant degree of control remained with 
the patres in the senate.  

We may now draw some conclusions regarding the lex Valeria Horatia de plebiscitis and the 
legal status of plebiscita before its enactment. Prior to 449, as we have seen, it was possible for 
plebiscita to become quasi-leges should the senate recognise their validity. Furthermore, it is 
likely that the tribuni plebis only sought the senate’s recognition when proposing an external 
plebiscitum and were only likely to acquire it should the measure (in practice) affect only their 
own organisation. Due to the lack of evidence suggesting that the lex Icilia of 456, the lex Publilia 
of 471 and the original lex sacrata of 494 were ever recognised as leges by statute law prior to 
449, I propose that the lex Valeria Horatia de plebiscitis accorded them such validity.34 If 
historical authenticity is granted to the lex de provocatione then it may be used to support this 
interpretation. The lex de provocatione recognised the sacrosanctitas of the plebeian tribunes, an 
external plebiscitum which already enjoyed a de facto status of lex.35 Thus the leges Valeriae 
Horatiae served to officially recognise already existing principles in statute law. However, 

 
 

 
30 Staveley (1955) 16; Maddox (1984) 87.  
31 Esp. lex Canuleia (445); leges Liciniae Sextiae (367); leges Genuciae (342). 
32 Mitchell (1990) 191. 
33 Senatorial obstruction: 1) 445 (1) – tandem patres ut de conubio ferretur concessere; 2) 445 (2) – de consilibus creandis nihil 
mutaretur; 3) 441 – cum magno certamine; 4) 367 – quia patricii se auctores futuros negebant.  
34 Friezer (1959) 326; the alternative conclusion reached by Staveley (1955) is that the lex Valeria Horatia de plebiscitis stipulated that 
plebiscita passed by the concilium plebis required patrum auctoritas to become law. As we have seen, there is no mention of patrum 
auctoritas at this time in relation to the concilium plebis and thus we cannot assume its requirement as fact.   
35 Livy 3.55.6-7. 
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because the plebiscita which followed until 339 were still subject to failure and required the 
recognition of the senate, the lex Valeria Horatia de plebiscitis could not have also given validity 
to future plebiscita.  

3. 449-339 BC 

This section examines the plebiscita which followed the leges Valeria Horatia of 449 up until the 
passing of the leges Publiliae Philonis in 339, which once more altered the legal status of 
plebisicita. As demonstrated above, as part of the leges Valeria Horatia, the lex de plebiscitis 
provided validity to the quasi-leges of 494, 471 and 449. The examination of the plebisicita 
following 449, collected on Table II, will demonstrate that increased patricio-plebeian 
collaboration necessitated a reassessment of the legal status of plebiscita.  

 

Table II: Plebiscita from 449-339 

Date (BC) Reference  Sponsor Passed/Vetoed/Failed Matter Reason for 
success/Failure 

448 Livy 
3.65.1-4 

L. 
Trebonius 

- Prohibit co-optation of 
tribuni plebis 

- 

445 (2 
plsc) 

1) Livy 
4.1.1-4.6.3; 
Cic. Rep. 
2.63; Flor. 
1.17; 
Ampel. 
25.3 
2) Livy 
4.1.2-3 

C. 
Canuleius/ 
9 tribuni 
plebis 
 

Passed/Failed Intermarriage between 
the orders/Possibility to 
elect consuls from the 
plebs.  

Patres conceded 
to determination 
of Canuleius 
believing 
demands for 
plebeian consuls 
would be 
forgotten. 
Military tribunes 
with consular 
power chosen 
instead 

441 Livy 
4.12.3-4 

Poetelius Failed Agrarian Failed to get the 
consuls to 
propose matter 
to the senate 

440 Livy 
4.12.8; 
Plin. HN. 
18.15 

- Passed Electoral No senatorial 
opposition 

439 Livy 
4.16.2-5; 
Dion. Hal. 
12.4.6 

7/10 
tribuni 
plebis 

Passed Honorific No senatorial 
opposition 

432 Livy 
4.25.13 

- Passed Electoral Tribunes 
prevailed and 
law carried 
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421 Livy 
4.43.5-6 

- Failed Agrarian Government 
passed to 
interrex  

417 
 
 

Livy 
4.48.1-16 
 
 

S. 
Maecilius 
& M. 
Metilius 

Vetoed 
 
 

Agrarian 
 
 
 
 

Senate induced 
tribunes to veto 
their colleagues 
during a 
convened senate 

415 
 
 
 
 
 
 
 
 
 
 

Livy 
4.49.6-7 

L. Decius Vetoed Agrarian Tribune 
colleagues 
would not allow 
legislation to 
pass without the 
warrant of the 
senate 

414 Livy 
4.49.11; 
Diod. Sic. 
13.42.6 

M. Sextius Failed Agrarian - 

413 (2 
Plsc) 

1) Livy 
4.51.2 2) 
Livy 
4.51.4-6 

- Passed/Failed Election/Agrarian Senate decreed 
the tribunes 
should seek a 
plebiscitum/ 
Bolan land 
redistribution 
rejected once 
more 

412 Livy 
4.52.2-3 

L. Icilius  Failed Agrarian Pestilence  

410 Livy 
4.53.2-4 

M. 
Menenius 

Vetoed Agrarian Tribune 
colleagues 
induced to veto  

401 Livy 5.12.4 - Failed Agrarian  Appears to have 
been dropped 
due to 
appointment of a 
plebeian 
consular tribune  

395/3 Livy 
5.24.7-
8/5.3.2-8 

- Vetoed/Failed (Passed 
by Senate) 

Resettlement Initially vetoed 
by Tribune 
Colleagues; Did 
not pass a tribal 
vote (senate had 
allowed it to go 
to that)   

387 Livy 6.5.1 - - Agrarian  Unable to 
successfully 
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conduct a 
concilium plebis  

367 Livy 
6.42.9-10 

L. Sextius 
& G. 
Licinius  

Passed Electoral (Consular) 
debt/agrarian/priesthoods 

Tribunes’ 
proposals 
adopted, but 
were not granted 
patrum 
auctoritas 
without 
concessions  

358 Livy 
7.15.12 

C. 
Poetelius 

Passed Electoral (bribery) patrum 
auctoritas 
received prior to 
the vote of the 
populus 

357 Livy 7.16.1 M. Duillius 
&L. 
Menenius 

Passed Debt  
(Interest) 

Less agreeable to 
the patres but 
was carried 
through 

342 Livy 
7.42.1-2 

L. 
Genucius 
& 
Unnamed 
others 

- Debt 
(Interest)/ Electoral 
(iteration/plebeian 
holding both consulships 
illegal) 

- 

 

We will begin with the plebiscitum Canuleia of 445, which seemingly repealed the earlier 
prohibition of intermarriage ‘de conubio patrum et plebis’. While Ogilvie expresses doubts 
concerning other plebeian legislation in this year, he affords the legislation regarding 
intermarriage historical authenticity.36 Initially, the passing of the plebiscitum Canuleia into lex 
appears to have resulted from the potential threat which the plebeians posed to the patricians. Von 
Fritz and Maddox suggested that there is a connection between violent disturbances and the 
passage of major plebiscita.37 However, an alternative explanation is possible. The plebiscitum 
Canuleia may have passed due to the fact that a majority of patricians eventually supported the 
proposal.38 If we accept this alternative explanation, the fact that the senate permitted the law to 
be carried is explained by the majority of patricians being willing to accord the plebiscitum a 
quasi-lex status similar to that of the plebiscita of 494, 471 and 456 prior to their acquisition of 
community-wide applicability in 449. 

The case for the lex de plebiscitis of 449 providing a precedent for, but not a guarantee of, 
plebiscita becoming leges via the recognition of the senate is strengthened by the passing of the 
plebiscita Licinia Sextia in 367. Similarly to the lex Canuleia, we find evidence of patricio-

 
 

 
36 Ogilvie (1965) 527.  
37 Maddox (1984) 92; von Fritz (1950). 
38 Cornell (personal communication 18/12/2016).  
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plebeian collaboration alongside the plebeian threat of violence on an occasion at which an 
external plebiscitum is in question. However, it is imperative we acknowledge that it was only 
“leading [often wealthy, politically ambitious] plebeians”, who were collaborating with certain 
patricians for mutual benefit.39 This fact is most relevant to the plebiscita Liciniae Sextiae which 
sought to attain some degree of political equality between the patricians and plebeians in terms 
of access to magistracies. The success of these plebiscita marks the start for the ideological 
assimilation of the leading plebeians with their patrician counterparts.40 This will become 
important once more when we consider the process by which plebiscita became leges after 339. 
It is however, important to note that during the passing of the plebiscita Liciniae Sextiae, the 
patres are said to have withheld their auctoritas.41 

Livy writes that a daughter of M. Fabius Ambustus, one of the tribuni militum consulari potestate 
in 381, had married a plebeian and thus endeared the plebeians towards her father.42 As a result 
of this, we later find the influential Ambustus advocating the proposals of Licinius and Sextius.43 
A decade of continuous conflict preceded 367, five years of which saw the state in anarchy, yet 
the threat of plebeian violence alone had not been enough to cause the senate to accept the 
measures outlined by Licinius and Sextius. The precedent set in 449 surely facilitated the 
acceptance of the plebiscita Liciniae Sextiae; yet between 449 and 339 there still remained no 
codified process by which plebiscita could acquire the status of leges.  

The plebiscita Genucia of 342 demonstrate once again the impact of patrico-plebeian 
collaboration. It was the patrician dictator M. Valerius Corvus who resolved the mutiny of the 
army and, in doing so, demonstrated willingness to cooperate with the plebeians’ leaders. At 
7.42.2, Livy suggests that if the “concessa” demanded by L. Genucius were made to the commons 
then the revolt indeed possessed considerable strength. By definition concessa implies that some 
form of grant was made; as we have seen, it is likely that this grant was the recognition of the 
plebiscita as a quasi-lex.  

What of those ‘unsuccessful’ plebiscita produced by the concilium plebis in these years? As Table 
II shows, there were as many as ten plebiscita which the senate did not recognise. Most 
significantly, the failed plebiscitum of 441 demonstrates that at this time there remained no 
codified process by which plebiscita could acquire a status similar to that of leges as the tribune 
Poetelius seems to have been unable to get the consuls to propose the measure to the senate. If 
patrum auctoritas was now required in order for plebiscita to be considered as leges then in not 

 
 

 
39 Cornell (1995) 339. 
40 Cornell (1995) 339.  
41 See n. 33. 
42 Livy 6.34.5. 
43 Livy 6.36.7. 
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allowing the plebiscitum to be put before the senate, the consuls of the year would have been 
violating the law of 449. As there is no mention of plebeian outrage at such a violation then this 
is clearly not the case.  

The main reason for the failure of plebiscita appears to have been the veto of the sponsor’s 
tribunician colleague. Thus, it was not the process which was failing, but rather that the patricio-
plebeian collaboration was working both for and against the desires of the concilium plebis. While 
patricio-plebeian collaboration almost certainly increased during this period, and was likely 
facilitated by the precedent set in 449, there was still a large number of plebiscita which could 
not receive the recognition of the senate. The period 339-287 not only saw this patricio-plebeian 
cooperation strengthen, but also saw fewer plebiscita fail to achieve the status of leges. This 
appears to have been due to provision in the leges Publiliae Philonis which stipulated that a grant 
of patrum auctoritas would immediately grant legal validity to the plebiscitum in question.  

3.1 Leges Publiliae Philonis 339 BC 

Here we address what appears to be a replication of one aspect of the leges Valeriae Horatiae by 
the leges Publiliae Philonis. At 8.12.14-16 Livy states that the Dictator Q. Publilius Philo enacted 
three leges which provided in part that i) ut plebiscita omnes Quirites tenerent and ii) ut legem 
quae comitiis centuriatis ferrentur, ante initium suffragium patres auctores fierent.44 Similarly to 
the leges Valeriae Horatiae, the historical authenticity of the leges Publiliae Philonis has been 
questioned.45 However, as Botsford rightly noted, there is no cogent ground on which to dismiss 
such statutes as fictitious.46  

There are several modern interpretations of what these laws actually provided.47 Forsythe’s view 
is most striking. He argued that the second provision of the leges Publiliae Philonis, that laws 
brought to the centuriated assembly should be approved by patres, could have been mistakenly 
dated by Livy to 339 when it was actually passed in 471 by the tribune Volero Publilius and 
served to highlight that the validity of plebiscita was the same as that of leges passed in the 
comitia centuriata.48 However, that seems unlikely. There is no explanation as to why Livy might 
incorrectly date a single provision. Staveley suggests that the “lex Publilia” caused the acts of the 

 
 

 
44 i) that the resolutions of the plebs should be binding on all Quirites; ii) that laws brought to the Centuriate assembly, before going to 
a vote, should be approved by the patres.   
45 Botsford (1968) 299, n. 2.  
46 Botsford (1968) 299; cf. n. 32 for Mitchell’s (1990) view.   
47 Not all will be discussed here, for alternative suggestions see Greenidge (1901) 124; Scullard (1980) 470; Drummond (1990); Botsford 
(1968 orig. 1909) 300-302; for further discussion cf. Schiller (1977) 233. 
48 Forsythe (2005) 182.  
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populus in the comitia tributa to cease to be subject to patrum auctoritas.49 While this is an 
attractive hypothesis, it rests on the assumption that such an assembly actually existed, something 
that is currently impossible to decisively prove. Sampson’s hypothesis regarding the first 
provision seems the most pragmatic. He suggests that the advancement of leading plebeians’ 
status since the lex Valeria Horatia de plebiscitis in 449, necessitated similar legislation to 
confirm that any resolution of the plebs, internal or external, should bind the populus.50  While 
this may explain the first provision, it does not account for the second. However, if we consider 
the increasing level of collaboration between leading plebeians and members of the patriciate, 
evident in the plebiscita of 445, 367 and 342, an alternative solution arises. 

I argue that the leges Publiliae Philonis served to provide legal validity to the plebiscita which 
had been recognised by the senate but had not been granted legal validity by the lex Valeria 
Horatia de plebiscitis. The leges Publiliae Philonis must be read in the context of the increasingly 
aligning interests of the leading plebeians and the oligarchy. Table III clarifies Livy’s meaning in 
the second provision. Patrum auctoritas, a recognisable term for contemporaries, was now the 
official approval of the patres which served to pre-validate plebiscita prior to the tribuni plebis 
proposing the measure to the concilium plebis. As Oakley noted, the leges Publiliae Philonis 
officially marked the end of the revolutionary character of the tribuni plebis as they became tools 
of the Roman oligarchy.51 This is evident from the process by which the plebiscita following 339 
in the years up until 287 were passed. 

4. 339-287 BC 
Table III: Plebiscita from 339-287 

Date (BC) Reference  Sponsor Passed/Vetoed/Failed Matter Reason for 
success/Failure 

327/6 Livy 8.23.11-
12 

- Passed Imperium of Q. 
Publilius Philo 

Senate approved 
the measure 
before asking the 
tribuni plebis to 
propose it to the 
concilium plebis 

323 Livy 8.37.8-11; 
Val. Max. 
9.10.1 

Marcus Flavius - Punitive - 

31252 Livy 9.30.3-4l Atilius, 
Marcius & 
Decius 

Passed Administrative  

 
 

 
49 Staveley (1955) 28; on the existence of a comitia tributa, see: Williamson (2005) 21-23. 
50 Sampson (2005) 313.  
51 Oakley (1998) 525.  
52 Cf. Oakley (1997-2005) 524; contra Staveley (1955) 11. 
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300 Livy 10.6.1-7, 
10.9.1-2 

G. Ogulnius Passed Priesthoods  

296 Livy 10.21.7-
10 

- Passed Agrarian (land 
commission)  

Senate approved 
the measure 
before asking the 
tribuni plebis to 
propose it to the 
concilium plebis 
 

295 Livy 10.22.9 - Passed Imperium of L. 
Volumnius 

Senate proposed 
the measure 
(Senatus 
consulto) which 
was then 
proposed to the 
concilium plebis 

 

As illustrated on Table III, known plebiscita in these years had the status of leges. It is clear that 
between 449 and 339, leading plebeians increasingly cooperated with the patres to achieve 
mutually beneficial objectives. This level of cooperation continued beyond 339 and hence in 287 
the need for patrum auctoritas to be acquired for a plebiscitum to become binding on the populus 
was removed. In one instance Livy reports that a plebiscitum was initiated by a senatus consultum, 
which we can safely assume made a grant of patrum auctoritas unnecessary.53 The process of 
assimilation between the leading plebeians and the ruling class of patricians, noted earlier, 
approaches its zenith in the years leading up to 287.  

Table III consists of only five plebiscita, all of which were granted patrum auctoritas prior to 
their being voted on in the concilium plebis. It is very clear the causes of the leading plebeians 
and the patrician upper class coalesced during this period. While Table I and Table II demonstrate 
the varying causes and intermittent conflict between the patres and the leading plebeians, most 
significantly arising from land redistribution and interest rates, Table III shows a marked 
difference in the leading plebeians’ agenda; they now shared the desires of the patres for 
consolidation of their position.54 

 

 
 

 
53 See Table III 295BC. 
54 It is worth noting that it does not seem to have been debt itself which the plebs agitated for relief from, but rather a reform of interest 
rates.  
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4.1 The Lex Hortensia of 287 BC 

In 287, the Dictator Q. Hortensius again made plebiscita binding on the populus.55 Although 
initially this seemed problematic, the above discussion has demonstrated that the lex of 287 was 
the only one (of the three apparent repetitions of the same provision) which allowed the concilium 
plebis to freely enact legislation which would thereafter be inherently equal in status to leges. I 
say ‘freely enact’ legislation as before 287 plebiscita had been subject to certain restrictions.56 As 
we have seen, although plebiscita could be recognised as binding on the populus by the senate, 
thus acquiring the status of quasi-leges, they subsequently required recognition in a statute law in 
order to be considered universally valid. Additionally, following 339 plebiscita were subject to 
the acquisition of patrum auctoritas which, although appearing to have been a mere formality, 
was nonetheless a restriction on the legislative capability of the concilium plebis. We may infer 
from Gaius’ analysis of the lex Hortensia that this lex dealt with the issue of patrum auctoritas, 
most likely by its removal. He states: …olim patricii dicebant plebiscitis se non teneri, quia sine 
auctoritate eorum facta essent. sed postea lex Hortensia lata est, qua cautum est, ut plebiscita 
universum populum tenerent: Itaque eo modo legibus exaequata sunt.57 Here, sed postea lex 
Hortensia lata est suggests that the lex mitigated the aforementioned problem, removing patrum 
auctoritas from the process of popular legislation.58  

 

5. Conclusion 

Three separate leges apparently enacted the same reform to the status of plebiscita in the period 
between 449 and 287. I have demonstrated the possibility that the lex Valeria Horatia de 
plebiscitis of 449 simply granted universal validity to plebiscita which had been unofficially 
recognised by the patres before 449 and therefore had only enjoyed, up until then, a quasi-lex 
status. Furthermore, it seems logical to conclude that the lex Publilia Philonis de plebiscitis 
accorded universal validity to the plebiscita prior to its passing, thus following the precedent 
established by the lex of 449. While plebiscita could certainly attain the status of leges and 
become binding on the populus in the early-fourth century, it was not until the latter half of that 
century that any codified process was established. As we have seen, this codified process reflected 
the increasing level of collaboration between leading plebeians and patricians as the grant of 

 
 

 
55 Gai. Inst.1.3; Pliny. HN.16.37; Justinian. Inst.1.2.4; Dig. 1.2.2.8 (Pomponius); Livy Per.11. 
56 Sandberg (2001) 133. 
57 “…The Patricians once said that they were not bound by plebiscita, as they were created without their auctoritas, but afterwards the 
lex Hortensia was passed, by which it was stipulated that plebiscita should bind the whole populus, and so in this way plebiscita were 
made equal to leges.” 
58 Gai. Inst.1.3. 
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patrum auctoritas prior to the vote in the concilium plebis was a mere formality. The patricians 
and the leading sub-section of the plebeian order, by 287, possessed mutual interests.                                                                                                                                                                                                              
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